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Plaintiffs and Appellants, Wasatch Equality, Rick Alden, Drew Hicken, Bjorn Leines, and Richard Varga (collectively, “Plaintiffs” or “Appellants”), by and through their undersigned counsel, respectfully submit Appellants’ Opening Brief, appealing the District Court’s Memorandum Decision and Order granting the Motions to Dismiss filed by Defendants, Alta Ski Lifts Company (“Alta”), and the United States Forest Service (“USFS”) and David Whittekiend (“USFS Supervisor”) (hereinafter, USFS and USFS Supervisor referred to collectively as the “Government” and collectively with Alta as “Defendants”).
[bookmark: _TOC_250025][bookmark: _Toc525567595]CORPORATE DISCLOSURE STATEMENT
Pursuant to Fed. R. App. P. 26.1, Appellants make the following disclosures as a nongovernmental corporate entity: Wasatch Equality is a Utah Nonprofit Corporation with no parent corporation; no publicly held corporation owns ten percent or more of its stock.
[bookmark: _TOC_250024][bookmark: _Toc525567596]PRIOR OR RELATED APPEALS
There are no prior or related appeals.

[bookmark: _TOC_250023][bookmark: _Toc525567597]STATEMENT OF JURISDICTION
Plaintiffs alleged a claim under the Equal Protection Clause of the Fourteenth Amendment to the U.S. Constitution. The District Court had subject- matter jurisdiction pursuant to 28 U.S.C. § 1331. This Court has subject-matter jurisdiction pursuant to 28 U.S.C. § 1291. The District Court entered final
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judgment on September 23, 2014, disposing of all claims. Plaintiffs filed a timely Notice of Appeal on November 21, 2014.
[bookmark: _TOC_250022][bookmark: _Toc525567598]STATEMENT OF ISSUES
Issue No. 1 – State Action: Whether the District Court erred by applying an incorrect standard of review to Plaintiffs’ allegations, and thereby concluding that Plaintiffs insufficiently alleged state action.
Issue No 2 – Property Clause: Whether the District Court erred by applying the limited reasoning in Engquist v. Oregon Dep’t of Agric., 553 U.S. 591 (2008), from the public-employment context to any government action related to the management of public lands, and thereby concluding that Plaintiffs’ claim is barred by the Property Clause.
Issue No. 3 – Rational Basis/Animus:	Whether the District Court erred by applying an incorrect standard of review to Plaintiffs’ allegations, as well as by rejecting Plaintiffs’ animus allegations and arguments, and thereby concluding that Plaintiffs failed to state an Equal Protection claim.
[bookmark: _TOC_250021][bookmark: _Toc525567599]STATEMENT OF THE CASE
[bookmark: _TOC_250020][bookmark: _Toc525567600]Nature of the Case

Plaintiffs filed a Complaint alleging that Alta implemented and continues to enforce an anti-snowboarder policy and snowboarding ban (“Ban”) based on historical prejudice, outdated stereotypes, animus, and other illegitimate criteria against the type of people that Alta’s ownership, management, and customers

 (
2
)
believe constitute “snowboarders” as a group. Shortly thereafter, the District Court granted Defendants’ motions to dismiss for failure to state a claim.  However, when Plaintiffs’ allegations are considered under the correct standard of review, the dismissal was inappropriate at such an early stage of litigation. Therefore, Plaintiffs respectfully request that this Court reverse the dismissal and remand this case for further proceedings.
Plaintiffs’ Complaint extensively detailed, or at least sufficiently alleged, the history and irrationality of the Ban. Only three resorts in the world prohibit snowboarders, and only Alta prohibits snowboarders from accessing public land.
Alta exists solely by the grace of the Government under a USFS Ski Area Term Special Use Permit (“Permit”) mandating “the lands and waters covered by this permit shall remain open to the public for all lawful purposes.” While the Ban might be permissible on private land, it has no place on public land. Without rationally furthering any legitimate governmental interest, the Ban arbitrarily classifies and deprives certain people of the ability to access public land at Alta on the same terms as all other similarly situated individuals. Plaintiffs therefore alleged the Ban violates the Equal Protection Clause in the Fourteenth Amendment to the U.S. Constitution, which applies to the federal government via the Due Process Clause in the Fifth Amendment (“Equal Protection”).
Plaintiffs recognize this case may seem unusual. However, despite
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numerous assertions by Defendants, the District Court, and others, Plaintiffs never

have claimed a “constitutional right to snowboard” or anything even remotely similar. And while Plaintiffs never have claimed that this case is equivalent to one alleging racial discrimination, the same underlying structural principle—ensuring fairness under law by demanding the government apply the same rule in similar situations—protects us all from irrational governmental decision making. For that reason, the Supreme Court has applied Equal Protection in a wide variety of contexts. See, e.g., U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528 (1973) (striking down legislation targeting hippie communes). In other words, Equal Protection protects all people equally unless, at a minimum, discrimination rationally furthers some legitimate governmental interest.
Plaintiffs’ claim was never about snowboards versus skis. Notwithstanding Defendants’ efforts to frame this case as an equipment issue, the allegations have little to do with equipment at all. Plaintiffs alleged that Defendants have arbitrarily classified certain people and excluded that group of “undesirables” from public land freely enjoyed by all others. Plaintiffs further alleged that Defendants’ purported justifications are false, irrational, and pretext for discrimination based on animus, stereotypes, illegitimate concerns, and irrational fear and loathing. In so doing, Defendants have transformed public land into a private country club
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controlled by those exclusive, elitist, and discriminatory views. Plaintiffs’ claim challenges that behavior.
[bookmark: _TOC_250019][bookmark: _Toc525567601]Course of Proceedings
On January 15, 2014, Plaintiffs filed their Complaint for Declaratory Judgment and Injunctive Relief against Defendants, alleging the Ban violates Equal Protection and seeking an injunction against enforcement of the Ban (“Complaint”). [Joint Appendix (“JA”) 10-35.]
Alta and the Government responded by filing separate Rule 12(b)(6) motions to dismiss (“Motions”). [JA 36-98; 99-158.] Misconstruing Plaintiffs’ alleged facts and inserting additional unsupported facts, Defendants’ argued that Plaintiffs’ Equal Protection claim fails as a matter of law because the allegations do not satisfy state-action requirements. Further, even if Plaintiffs’ allegations were sufficient to support state action, Defendants argued that under a class-of-one analysis, there is a rational basis for the Ban.
Plaintiffs filed a Combined Memorandum in Opposition to the Motions (“Opposition”). [JA 159-250.] Plaintiffs’ Opposition showed that their Complaint sufficiently alleged state action and, whether the Equal Protection claim is considered under class-based or class-of-one theories, plausibly stated a claim for relief. Moreover, Plaintiffs alleged (and have shown) that the “snowboarder” classification is arbitrary, the Ban is irrational, and Defendants have identified not
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one interest that Plaintiffs previously stated they would disprove or show to be mere pretext. Plaintiffs’ allegations therefore satisfied their pleading burden, which was the only issue raised in the Motions.
After Defendants filed Reply Memoranda [JA 251-84; 85-311.], the Court heard oral argument on August 11, 2014 [JA 312-402.], and took the matter under advisement. Without converting the Motions to a motion for summary judgment, the District Court considered facts outside of the Complaint, weighed evidence, and made findings and conclusions in favor of Defendants. On September 23, 2014, the District Court issued a Memorandum Decision and Order, granting Defendants’ Motions and dismissing Plaintiffs’ claims (“Order”). [JA 403-32.]
Now on appeal, Plaintiffs respectfully request that this Court reverse the District Court’s Order and remand this case for further proceedings.
[bookmark: _TOC_250018][bookmark: _Toc525567602]Disposition Below
In granting Defendants’ Motions and dismissing Plaintiffs’ claim, the District Court held that “(1) there is no state action, (2) even if there were state action, the claims are directed at the Forest Service’s discretionary decisions made pursuant to the United States Constitution’s Property Clause, and (3) even if there were state action and this case was not barred by the Property Clause, the Complaint fails to plead a plausible claim for relief under rational basis analysis.”
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[JA 431.] Only the second holding regarding the Property Clause was with prejudice. [JA 432.]
[bookmark: _TOC_250017][bookmark: _Toc525567603]STATEMENT OF THE FACTS

[bookmark: _TOC_250016][bookmark: _Toc525567604]Brief History of Snowboarders at Alta
Inspired by skiing, skateboarding, and surfing, snowboarding began in the 1970s and gained widespread popularity in the 1980s. The sport eventually became a separate counterculture within the world of skiing, as “snowboarders” adopted, among other things, a particular style, attitude, dialogue, and dress.
Meanwhile, based on a stereotype of “snowboarders” as immature, inexperienced, and reckless, some within the skiing culture disliked snowboarders and opposed their presence at ski resorts and their “infiltration” into skiing culture. [JA 16-18.]
Snowboarding popularity has grown significantly, and today snowboarders comprise approximately forty percent of the total U.S. population of “skiers” each year.1 [JA 18-19.] Over time, the growing movement and demand encouraged more resorts to welcome snowboarders. While snowboarders are now welcome at all but three resorts worldwide, some skiers cling to outdated and discriminatory perceptions, attitudes, and behavior. Deer Valley (Utah), Mad River Glen (Vermont), and Alta perpetuate, encourage, market, and cater to those skiers by



1 Approximately 7.4 million snowboarders and 11.3 million skiers participated during the 2012-13 season. [JA 19.]
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banning snowboarders and their “counterculture” from their property. [Id.] The division still facilitates and provokes animosity and hostility towards snowboarders.
Alta did not always prohibit snowboarders. In the early 1980s, Plaintiffs were among the first when Alta allowed snowboarders on its chairlifts. [JA 22.] Within a few years, however, Alta summarily expelled snowboarders from Government property by implementing the Ban. According to Gus Gilman, Director of Alta Ski Patrol:
We allowed snowboards when nobody else did, and then we had a hard time with . . . early snowboarders, . . . so Chic [Morton, Alta’s General Manager at that time,] got mad one day and said, “That’s it. No more snowboarders.” . . . I bet we get ten letters a week from people that really like coming to Alta because there are no snowboarders here. There’s not a blind spot that people talk about,
. . . there’s just a different attitude from people, and you can go to another ski area and get that feeling, or you can come to Alta . . . and a lot of people don’t know that there’s no snowboarders and then about half way through the day they realize, man there’s no snowboarders here, and it’s a great deal for them and now we sort of have a customer base of people who prefer to ski where there’s no snowboarding.

[JA 24.]

Many have sought to reverse the Ban. In the late 1980s, individuals sought to discuss the Ban with Alta’s General Manager, Mr. Morton, who declared that “anyone who uses the words rip, tear, or shred [a reference to the vocabulary used by snowboarders at the time] will never be welcome at Alta.” [JA 25.] On another
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occasion, Mr. Morton stated that, “as long as [he is] alive, snowboarders will never be allowed at Alta.” Thirty years later, snowboarders are still denied access to Alta pursuant to the same Ban. [Id.]
[bookmark: _TOC_250015][bookmark: _Toc525567605]The Unique Relationship Between Defendants
Alta consists of 2,130 skiable acres, of which 1,802.7 acres (85%) are on public land. Alta exists and uses this property solely by virtue of the Permit, which provides that “the lands and waters covered by this permit shall remain open to the public for all lawful purposes.” [JA 20-21.] In exchange for the Permit, Alta must pay a percentage of all annual revenue to the Government (“Permit Fees”). These Permit Fees were $473,792 in 2009, $449,005 in 2010, $471,449 in 2011, and
$304,396 in 2012. [JA 21.] These Permit Fees comprise a significant amount of all revenue in the Wasatch National Forest.2 Meanwhile, Defendants’ Permit Fees are drastically less than market value for similar but non-public land, as an annual lease of comparable property at a nearby ski resort was recently valued at approximately $15 million per year. [JA 378.]
The Government exercises substantial control over Alta’s use of the public land. Every year, the Permit requires Alta and the Government to develop a



2 The purported “fact” that these payments are only a “relatively small” part of the USFS budget never appears in Plaintiffs’ Complaint but was, instead, asserted in the Government’s Motion, accepted by the District Court, and relied upon in the Order. [JA 101, 404-05.] Plaintiffs’ argued just the opposite. [JA 169, 376.]
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Winter Site Operation Plan (“Plan”) setting forth numerous restrictions, requirements, and other obligations for Alta’s operations on, and management of, the property for that year. [JA 127.] The Government has final approval over each annual Plan. If the Plan is deemed adequate and consistent with Defendants’ “mutual goal[s],” the Government may approve the revised annual Plan, which “shall become a part of [the Permit].” [JA 124, 143.] Under the Permit and Plan, the Government must monitor and regulate the type, cost, adequacy, and standard of services offered to the public at Alta. The Government also must monitor and maintain control over the public land and enforce the provisions of the Permit and Plan for the benefit of the public. Consequently, nearly every action by Alta on public land must be authorized in the Permit or Plan or be previously approved by the Government.
Alta’s trail map prominently declares, immediately adjacent to the USFS logo, that “Alta is a skiers’ mountain, Snowboarding is not allowed.” [JA 212.] Signs in Defendants’ windows state “NO SNOWBOARDS” in large, bold letters. [JA 216.] Yet, under the Permit and Plan, the Government is required to approve all signage, advertising, marketing, ski routes, safety precautions, land use, and numerous other operations and management decisions. [JA 127.] Thus, the Ban exists only with the Government’s approval, endorsement, and authorization pursuant to the Permit and Plan. Even Alta’s current General Manager, Onno
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Wieringa, admitted the Ban continues only because “we like it, our skiers like it, our owners like it, and the Forest Service says it’s OK.” [JA 30.]
Examples of Defendants’ interdependence are too numerous to recite here but were previously described in Plaintiffs’ Opposition [JA 192-95.], as well as listed in a table attached as an Exhibit thereto. [JA 243-50.] Indeed, the Permit and Plan conclusively establish, as alleged, that the Defendants entered into a joint enterprise and symbiotic relationship for the purpose of operating a ski-resort business on public land. [JA 21.]
[bookmark: _TOC_250014][bookmark: _Toc525567606]The Ban Exists as a Result of Animus
Plaintiffs’ Complaint refuted the veracity and rationality of every purported justification for the Ban and explained that each justification was merely pretext for stereotypes, prejudices, animus, and irrational fears held by Alta’s ownership, management, and customers towards snowboarders and their “counterculture.” Indeed, the Ban was enacted specifically to disadvantage a group of people considered to be undesirable at Alta. [JA 24-25.]
Plaintiffs’ allegations also showed that Defendants knowingly serve as a conduit for animus held by certain skiers at Alta. It is beyond dispute that certain skiers loathe snowboarders and choose to ski at Alta specifically because of the Ban. One owner of Alta, David Quinney, stated:
I know that management up there now are just holding the door against letting snowboarders in. . . . I applaud them for doing that. . . .
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And, you know, there are other people like me, saying the reason we ski at Alta is because they don’t have snowboarders.

[JA 26.] The former Mayor of Alta and owner of the Alta Lodge, Bill Leavitt, confirmed the Ban is economically harmful but motivated by animus:
Why doesn’t Alta allow snowboarding? Everybody else is. Think of the economics involved here. How much money they could make because it’s the fastest growing thing. Well we went and checked with our old guests in all the different lodges, people who have been coming here for years, 94 percent of them said “please don’t,” and so we had a big meeting and we were talking about it and somebody said, “If 94 percent of our loyal guests don’t want it, why are we wasting time talking about it?” And the lift company said, “well, we’ll lose money, the lodges will, the restaurants will lose money, everybody if we do this so I want to make sure that I’m hearing from you. I want a show of hands.” Every hand went up. It was all the business people [saying], “if the people who have been coming here don’t want it, we don’t do it.”

[Id.] As depicted in a video filmed in 2013, certain Alta customers made the following statements:
Snowboarders are assholes, teenage assholes, out of control. They can’t stop, they hit people, and then they don’t even stop to see how they are. . . . I hate snowboarders. They need to get off our mountain; get their own mountain. This is a skiers’ mountain.

Snowboarders are the worst. That’s why I don’t ski anywhere else but here . . . I don’t ever want to see a snowboarder near me . . .
Snowboarders are too young and stupid . . . I would hate it if there were snowboarders.

[Snowboarders and skiers] shouldn’t intermix. At Alta, the tradition should be keep it for skiers.
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[JA 27.] These view are common among Alta customers. In addition, countless individuals, including Plaintiffs, have been verbally or physically assaulted at Alta simply due to their identity as snowboarders. [JA 26.] Animus is inherently irrational and is never a legitimate government interest. [JA 30.]
[bookmark: _TOC_250013][bookmark: _Toc525567607]The Ban Lacks Any Rational Basis
Alta claims it is entitled to enforce the Ban pursuant to a clause in the Plan providing that uphill and downhill travel must be approved by Alta and that Alta
reserves the right to exclude any type of skiing device that they deem creates an unnecessary risk to other skiers and/or the user of the device, or any device they deem causes undue damage to the quality of the snow, or is not consistent with the business management decisions.3

[JA 155 (emphasis added).] The Government approves each Plan annually despite full knowledge of the Ban. [JA 20-22.]
Contrary to prior public statements, Defendants now attempt to justify the Ban by claiming that snowboarders create safety concerns due to a unique “blind spot,” that the public land at Alta is not conducive to snowboarders, that the quality of the snow would be ruined by snowboarders, and that snowboarders would

3 As argued to the District Court, this provision previously stated only that Alta “can reserve the right to exclude any type of skiing device that they deem creates an unnecessary risk to other skiers and/or the user of the device, or any device they deem causes undue damage to the quality of the snow.” Plaintiffs believe Alta sought to amend the provision to include “business management” language after the USFS pressured Aspen to overturn a similar ban based on irrational discrimination against snowboarders. [JA 170-71.]
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undermine Alta’s “skier-only culture” and business model catering only to skiers. [JA 60-62, 120-21.] Although it was disregarded by the District Court, Plaintiffs’ Complaint (and their Opposition) listed all of these purported justifications and described how each was false, irrational, or pretext for animus. [JA 24-30, 204.]
There is simply no legitimate reason for any resort to allow skiers but prohibit snowboarders. Each group does the same activity using similar equipment. Moreover, “skiers” at Alta use a range of equipment having a wide variety of lengths, widths, bindings, number of devices, and other features.
Plaintiffs have even observed Alta skiers using equipment substantially similar to snowboards, including wide powder skis, twin-tip free-ride skis, mono-skis,4 and many others. [JA 30-31.]
On January 12, 2014, Alta’s current General Manager, Onno Wieringa, told Plaintiffs and others that the Ban is “really just a business decision” and that Defendants “make enough money to be sustainable by just offering skiing, not getting into tubing, not getting into ziplines and bungees and snowboarding.” When asked what harm snowboarders would cause, Mr. Wieringa responded that the Ban continues because “we like it, our skiers like it, our owners like it, and the Forest Service says it’s OK.” [JA 30.] However, snowboarders would not


4 For instance, “mono-skis” have forward-facing bindings but are otherwise identical to snowboards in shape and size.
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interfere with Defendants’ business or ability to provide customers with a positive experience.
There is neither any interest claimed by Defendants nor any distinction between equipment or individuals allowed at Alta that possibly justifies the Ban; thus, no legitimate governmental interests could be rationally furthered by the Ban. [JA 32-33.] Indeed, Defendants and their customers would benefit by accepting snowboarders and their revenue. [JA 29.] Instead, Defendants have chosen to wield an artificial equipment restriction to disadvantage a certain group of people. Although Defendants have attempted to ignore or controvert Plaintiffs’ allegations, in some cases by offering their own purported “facts,” it is improper at this state of litigation.
[bookmark: _TOC_250012][bookmark: _Toc525567608]SUMMARY OF ARGUMENT
The District Court erred in granting Defendants’ Motions to Dismiss for at least four reasons.
First, the District Court misapplied the standard of review by failing to accept the factual allegations in the Complaint as true and by failing to construe the allegations and make reasonable inferences in favor of Plaintiffs, as the non- moving party. Specifically, the District Court granted dismissal despite: (1) purported “facts” were in the exclusive control of Defendants; (2) presumptions were improperly made in favor of Defendants prior to discovery; (3) the rule
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requires that all reasonable presumptions be made in favor of Plaintiffs; and (4) a presumption in favor of Plaintiffs would have required a different result. When considered under the applicable standard of review, the Complaint sufficiently alleged the Ban constitutes state action and arbitrarily discriminates against Plaintiffs based on animus without rationally furthering any legitimate governmental interest.
Second, the District Court erred in concluding that Plaintiffs’ allegations do not plausibly satisfy the state-action requirements. The unique relationship between Defendants under the Permit and Plan satisfies any of the symbiotic- relationship, joint-action, nexus, and public-function tests for state action. The Permit requires that Defendants prepare the Plan each year, which must receive Government approval. To accomplish “mutual goals” between Defendants, the Plan allegedly allows Alta to enforce the Ban. Despite being well aware of the Ban, the Government approves the Plan each year and allows the Ban to continue. Billboards throughout Alta prominently feature USFS and Alta logos adjacent to a declaration that “Alta Ski Area and the Uinta-Wasatch-Cache National Forest [are] PARTNERS IN SKIING.” [JA 213.]
Third, the District Court erred in dismissing Plaintiffs’ claim as barred by the Property Clause by applying the limited reasoning in Engquist v. Oregon Dep’t of Agric., 553 U.S. 591 (2008), from the public-employment context to any
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government action related to its management of public lands. There is no authority supporting this ruling. Such a ruling is far too sweeping and overbroad.  If affirmed by this Court, the District Court’s ruling would turn existing precedent on its head and create conflicting law.
Fourth, the District Court erred in concluding that a rational basis justifies the Ban because: (1) the District Court relied on purported “facts” that were taken out of context from the Complaint when these “facts” alleged that the “justifications” for the Ban are false, irrational, and pretext for animus, and the Complaint specifically alleged Plaintiffs could disprove each and every conceivable justification for the Ban; (2) the District Court deemed Plaintiffs’ allegations of animus irrelevant and did not considered them; and (3) even if animus were relevant, the District Court determined that no evidence directly linked any of the decision makers to the alleged animus, failing to consider allegations to the contrary as well as allegations that the animus of Defendants’ customers may be imputed to the decision makers. Equal Protection requires that any state action must be, at a minimum, rationally related to some legitimate interest. Plaintiffs alleged that the classification is arbitrary and the Ban irrational. Not one legitimate governmental interest has been identified that Plaintiffs did not previously state was false, irrational, or pretext. Animus is inherently irrational and can never support governmental discrimination.
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In this procedural posture, Plaintiffs’ Complaint need only have alleged plausible facts stating a cause of action. And Defendants have never argued, nor could they argue, that Plaintiffs’ allegations are wholly implausible. Thus, Plaintiffs’ Complaint sufficiently alleges a claim that the Ban constitutes state action and arbitrarily discriminates against Plaintiffs without rationally furthering any legitimate government interest. Defendants’ Motions should have been denied accordingly.
[bookmark: _TOC_250011][bookmark: _Toc525567609]STANDARD OF REVIEW
This Court reviews de novo the District Court’s grant of Defendants’ Motions. Gee v. Pacheco, 627 F.3d 1178, 1183 (10th Cir. 2010). In reviewing the Motions under Rule 12(b)(6), this Court must accept all well-pleaded factual allegations in Plaintiffs’ Complaint as true and view those allegations in the light most favorable to the non-moving Plaintiffs, drawing all reasonable inferences in their favor and against dismissal. Archuleta v. Wagner, 523 F.3d 1278, 1283 (10th Cir. 2008). “The court’s function . . . is not to weigh potential evidence that the parties might present at trial, but to assess whether the [Complaint] alone is legally sufficient to state a claim for which relief may be granted.” Sutton v. Utah State Sch. for Deaf & Blind, 173 F.3d 1226, 1236 (10th Cir. 1999) (quotations omitted).
The Motions must be denied if Plaintiffs alleged “sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’” Ashcroft v.
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Iqbal, 556 U.S. 662, 678 (2009) (quoting Bell Atl. Corp. v. Twombly, 550 U.S. 544, 570 (2007)). Plaintiffs’ “claim has facial plausibility” if the factual allegations in the Complaint “allow[] the court to draw the reasonable inference that the defendant is liable for the misconduct alleged.” Id. The Complaint need only “call for enough fact to raise a reasonable expectation that discovery will reveal evidence.” Twombly, 550 U.S. at 557 (emphasis added) (quoting Schever v.
Rhodes, 416 U.S. 232, 236 (1974)).

“[E]ven if it appears ‘that a recovery is very remote and unlikely,’” the claim set forth in Plaintiffs’ well-pleaded Complaint should not be dismissed pursuant to Rule 12(b)(6). Id. “Granting [the Motions] is a harsh remedy which must be cautiously studied, not only to effectuate the spirit of the liberal rules of pleading but also to protect the interests of justice.” Cottrell Limited. v. Biotrol International, Inc., 191 F.3d 1248, 1251 (10th Cir. 1999) (quotations omitted).
[bookmark: _TOC_250010][bookmark: _Toc525567610]ARGUMENT
Under the appropriate standard of review governing Defendants’ Rule 12(b)(6) Motions, Plaintiffs adequately and plausibly alleged that Defendants’ Ban is state action motivated by animus towards certain disfavored people without rationally furthering any legitimate governmental interest. Plaintiffs are therefore entitled to an opportunity to conduct discovery and further establish their claim.
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In granting the Motions, the District Court held that: (1) Plaintiffs failed to allege state action; (2) even if state action were satisfied, the Property Clause bars Plaintiffs’ claim; and (3) even if the Property Clause were not preclusive, Plaintiffs’ claim, including their allegations of Defendants’ pretextual justifications and animus, would not survive rational-basis review. [JA 431.]  Each of the District Court’s alternative rulings is addressed below.
[bookmark: _TOC_250009][bookmark: _Toc525567611]Plaintiffs Sufficiently Alleged State Action
The District Court erred in holding that Plaintiffs’ allegations failed to satisfy the state-action requirement for Equal Protection claims. The District Court reached this conclusion by ignoring Plaintiffs’ allegations in the Complaint, construing facts in Defendants’ favor, and relying on Defendants’ unsupported, self-serving, and conclusory assertions contradicted by Plaintiffs’ Complaint.
Plaintiffs’ factual allegations plausibly support state action—especially when viewed in the light most favorable to Plaintiffs pursuant to the governing standard of review. Moreover, under any of the four tests applied this Court, known and undisputed facts conclusively establish state action.
As recognized by the District Court, “the Fourteenth Amendment is only applicable to actions by the Government and does not reach the conduct of private parties.” [JA 408.] Alta admits its involvement with the Ban but disputes it constitutes state action. [JA 51.] On the other hand, the Government admits it is a
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state actor but disputes any involvement with the Ban. [JA 110.] Contrary to both positions, Defendants have also conceded that Alta “is subject to some oversight by the [Government]” and that the Government “acquiesced to Alta’s [Ban].” [JA 51, 110.] Even if Defendants’ respective roles in the Ban were not already obvious, “[o]nly by sifting the facts and weighing the circumstances can the nonobvious involvement of the state in private conduct be attributed its true significance.” Burton v. Wilmington Parking Auth., 365 U.S. 715, 722 (1961).
“[W]hether particular conduct constitutes state action frequently admits of no easy answer,” so this Court “take[s] a flexible approach to the state action doctrine, applying a variety of tests to the facts of each case.” Gallagher v. Neil Young Freedom Concert, 49 F.3d 1442, 1447 (10th Cir. 1995) (quotations omitted). To evaluate the fairness of attributing certain conduct to the state, this Court tests whether the facts satisfy any one of four situations supporting state action: (1) a symbiotic relationship, where the state insinuated itself in a position of interdependence with a private party and is fairly considered a joint participant, id. at 1452; (2) a nexus, where the state provides significant overt or covert encouragement to a private choice such that the choice is fairly deemed one of the state, id. at 1448); (3) joint action, where state officials and private parties act in concert in depriving constitutional rights, id. at 1453; and (4) a public function,
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where private actors perform functions traditionally the exclusive prerogative of the state, id. at 1456.
Plaintiffs’ allegations, which are both plausible and construed against Defendants, satisfy each of the four tests by revealing a complicated and entangled relationship between Alta and the Government. The Complaint exposed this relationship, as confirmed by the Permit, Plan, Defendants’ public statements, and various signs, flags, and other materials used and approved by Defendants today.
If Plaintiffs did not plausibly allege Government involvement sufficient to show the Ban is fairly considered state action, few (if any) plaintiffs similarly alleging wholly arbitrary and irrational discrimination would ever survive Rule 12(b)(6) motions. See Gee, 627 F.3d at 1185 (“One of the chief concerns of critics is that plaintiffs will need discovery before they can satisfy plausibility requirements when there is asymmetry of information, with the defendants having all the evidence.”). And unlike the claimant in Gee, Plaintiffs here are unable to confirm the full extent of Defendants’ relationship and misconduct prior to discovery because Defendants have all of the non-public information proving the claim.
[bookmark: _TOC_250008]The District Court relied on “facts” contradicted by Plaintiffs’ allegations.
By granting Defendants’ Motions, the District Court denied Plaintiffs the opportunity to discover the full extent of the Government’s involvement in Alta’s conduct and present that evidence to the Court. As is the case for most state-action
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holdings, Gallagher was decided on summary judgment when facts have been developed through discovery and can be analyzed properly. Defendants’ Motions sought to short circuit that process. But in applying Gallagher, the District Court ignored Plaintiffs’ allegations, construed facts in Defendants’ favor and against Plaintiffs, relied on Defendants’ self-serving and conclusory assertions to directly contradict allegations in the Complaint, and made other factual findings against Plaintiffs to support the ruling. All this was in error.
In its analysis, the District Court framed and oversimplified the issue as “whether Alta’s decision5 to ban snowboards may fairly be attributable to the [Government],” found “no facts alleged to support such involvement by the government,” and concluded the Government “did not encourage the rule, discourage the rule, agree with the rule, or disagree with the rule; nor was the [Government] consulted on the appropriateness of the rule.” [JA 409.] All of these findings and conclusions are in direct conflict with Plaintiffs’ actual allegations and could only be reached through an incorrect standard of review.
Especially when construed in the light most favorable to them, Plaintiffs’ factual allegations plausibly demonstrate the Government “endorses,” “authorizes,” “allows,” “approves,” and “enforces” the Ban, including by annual

5 Even describing the Ban as “Alta’s decision” is contrary to Plaintiffs’ allegations of Government involvement and may have biased the District Court’s analysis from the outset.
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approval of the Plan despite knowledge of Alta’s conduct and interpretation of provisions purportedly allowing the Ban. [JA 11, 14, 16, 20-21.] The Complaint also quoted Alta’s General Manager admitting that the Ban “work[s] for Alta because ‘we like it, our skiers like it, our owners like it, and the Forest Service says
it’s OK.’” [JA 30 (emphasis added).]

The District Court should not have granted Defendants’ Motions unless “the scope of [Plaintiffs’] allegations . . . [is] so general that they encompass a wide swath of conduct, much of it innocent . . . .” Kansas Penn Gaming, LLC v. Collins, 656 F.3d 1210, 1215 (10th Cir. 2011); see also Twombly, 550 U.S. at 557 (a well- pleaded complaint should not be dismissed “even if it appears ‘that a recovery is very remote and unlikely’”). Only Defendants’ “conduct as alleged in the complaint [] is scrutinized for objective legal reasonableness.” Thomas v. Kaven, 765 F.3d 1183, 1194 (10th Cir. 2014) (emphasis in original) (quoting Behrens v.
Pelleter 516 U.S. 299, 309 (1996)); see also Roman v. Cessna Aircraft Co., 55 F.3d 542, 544 (10th Cir. 1995) (reversing dismissal where district court failed to accept the allegations in the complaint as true). Because it applied an incorrect standard of review and ignored Plaintiffs’ factual allegations, the District Court’s ruling should be reversed.
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[bookmark: _TOC_250007]Plaintiffs’ allegations are plausible and support state action.
The facts surrounding Alta’s very existence lay the groundwork for state action. Alta would not exist but for the Permit issued by the Government and mandating Alta to prepare and revise a Plan annually “in consultation with the
[Government].” [JA 127 (emphasis added).] After being submitted by Alta and

found adequate and consistent with Defendants’ “mutual goal[s],” the Government may give final approval to the revised annual Plan, which then “shall become a part of [the Permit].” [JA 127, 143 (emphasis added).] Alta’s operations on public land continue solely by virtue of the Permit and Plan, in which Alta “is authorized only to occupy such land . . . and conduct such activities as is specified [by the
Permit and Plan].” 36 C.F.R. § 251.55 (emphasis added). The Plan also sets forth

the Government’s obligation “[t]o monitor [Alta’s] area and facilities for compliance with the [Permit] terms including [the Plan]” and to act as liaison
between Alta and the public “in matters concerning safety and service.” [JA 146

(emphasis added).]

Contrary to the explicit directive that “lands and waters covered by [the Permit] shall remain open to the public for all lawful purposes,” Defendants claim
the Ban is authorized by a provision in the Plan purportedly reserving Alta’s “right to exclude any type of skiing device,” apparently conceding that snowboards are
considered “skiing” devices. [JA 125, 155 (emphasis added).] In any event,
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Defendants argue the Ban is permissible because snowboards create “an unnecessary risk to other skiers and/or the user,” cause “undue damage to the
quality of the snow,” or are “not consistent with the business management decisions.” [Id.] The Government cannot claim it has no involvement with the Ban when, at the same time, it claims the Ban is authorized under the Permit and Plan, which is approved year after year.
In their Opposition to the Motions, Plaintiffs recited pages of facts and provided an extensive exhibit detailing many specific examples of the mandatory and pervasive oversight, administration, and control of Alta’s operations and management by the Government and the strict obligations, procedures, protocols, and other requirements imposed on Alta under the Permit and Plan. [JA 192-95, 243-50.] Defendants also publicly characterize their relationship in statements confirming state action. As was demonstrated to the District Court, a person visiting Alta would notice: (1) a USFS flag flying over the ticket office at Alta; (2) signs in the windows at the ticket office declaring “NO SNOWBOARDS” in large, bold letters (and the lack of any similar signs banning any other skiing device); (3) USFS and Alta logos prominently displayed together at every chairlift; (4) USFS and Alta logos on billboards throughout Alta declaring “Alta Ski Area and the Uinta-Wasatch-Cache National Forest PARTNERS IN SKIING”; and (5) the USFS logo directly adjacent to a statement that “Alta is a skier’s mountain [so]
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Snowboarding is not allowed” on every trail map at Alta. [JA 212-16.] Such statements are only permitted with Government approval pursuant to Permit or Plan requirements that, for instance, “[s]igns or advertising devices erected on National Forest lands, shall have prior approval by the Forest Service as to location, design, size, color, and message.” [JA 127.]
While approving the revised Plan every year, the Government is aware of the Ban but prefers not to stop it, so the Ban endures through, at a minimum, the Government’s failure to act. [JA 102.]	Under the Permit and Plan, the Government could mandate or prohibit Alta’s conduct on public land by refusing to approve the annual Plan, but by continuing to approve the Plan the Government, as alleged in the Complaint, “endorses,” “authorizes,” “allows,” “approves,” and “enforces” the Ban. [JA 11, 14, 16, 20-21.]
[bookmark: _TOC_250006]Known facts establish state action under any applicable test.
Even before discovery, Plaintiffs’ factual allegations show that Alta cannot be considered a “private business” in any ordinary sense of the phrase. Alta’s operations on the public land are regulated through prior Government authorization and undertaken to further Defendants’ mutual goal of operating a ski resort on the property.  Defendants’ unique relationship satisfies any of this Court’s four tests for state action when Plaintiffs’ allegations and the undisputed facts are considered under the correct standard of review.
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In the Tenth Circuit, Gallagher is the leading authority for the proper analysis for state action. See Gallagher v. Neil Young Freedom Concert, 49 F.3d 1442 (10th Cir. 1995). As a preliminary matter, however, Gallagher is factually distinguishable from this case in several material ways. In Gallagher, a private concert promoter leased a venue from the University of Utah for a private and for- profit concert by Neil Young. See id. at 1444-46. The private promoter hired a separate private company to act as security for the concert. Id. Individuals entering the concert were subject to pat-down searches conducted solely by the private security company and at the sole direction of the private promoter. Id.
In affirming summary judgment, this Court held the pat-down searches could not be fairly considered state action because the plaintiffs could establish only that the University received a small profit under a one-time lease to a private promoter for a private concert where a private security company enforced the policy, which was likely observed by University police officers from inside the venue. Gallagher, 49 F.3d at 14587-58. Unlike in Gallagher, Plaintiffs allege a long-term lease that significantly subsidizes Alta’s operations while generating a sizable amount of all revenue in the Wasatch National Forest and, pursuant to the terms of the lease, obligates Defendants to work together to continually revise and approve an annual Plan that purportedly grants Alta the right to exclude certain people from access to the public property.
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This case presents one of the rare state-action fact patterns analogous to Burton v. Wilmington Parking Authority, 365 U.S. 715 (1961). In Burton, the state entered into a long-term lease allowing public property to be used by a restaurant that refused to serve African-American patrons. While only the restaurant implemented and enforced the discriminatory policy, mutual benefits flowed through the lease to both parties such that the restaurant was physically and financially integral to the state’s plan for the property to operate as a self- sustaining unit. “By its inaction, the state has not only made itself a party to the refusal of service, but has elected to place its power, property and prestige behind the admitted discrimination.”  Burton, 365 U.S. at 725.  “When a state leases public property in the manner and for the purpose shown to have been the case here, the proscriptions of the Fourteenth Amendment must be complied with the by the lessee as certainly as though they were binding covenants written into the agreement itself.” Id. at 726.
Here, the Permit and Plan even state that Alta must comply with all federal laws, which necessarily include the Fourteenth Amendment. And not only does the discrimination under long-term lease of public property result in a significant amount of revenue for both Alta and the Government, Defendants openly market that discrimination in an attempt to increase revenue. When Alta refuses to let certain people access public land in the National Forest, it does so on behalf and in
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the usual place of the Government, which ordinarily exercises such authority. Both the Government and Alta are vital to the ongoing operation.
As in Burton, the myriad factors alleged by Plaintiffs satisfy the symbiotic relationship test because Defendants are “joint participants in the challenged activity” and have a long history of interdependence. The Government depends on Alta to operate the resort on National Forest land for the public, as set forth by the Governments’ special-use permitting scheme. In Alta’s absence, the Government would be forced to either assume or abandon the operations or enter into an identical arrangement for another entity like Alta to assume operations providing public access to recreation opportunities on public land. In the Governments’ absence, Alta would cease to exist as it is known today. Indeed, the Government “has so far insinuated itself into a position of interdependence with [Alta] that it must be recognized as a joint participant in the challenged activity,” which therefore “cannot be considered to have been so ‘purely private’ as to fall without the scope of the Fourteenth Amendment.” Burton, 365 U.S. at 725.
Decisions reading Burton narrowly emphasize the restaurant was an indispensable part of the project and profitable for the state at least in part due to the discrimination, attributing Burton’s finance test to limit Burton’s holding by requiring indispensability. In Burton, the restaurant was a “physically and financially integral part of the government’s plan to operate its project.” Id.
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(emphasis added). The proper scope for determining “financially integral” in Burton was neither the entire federal government, all federal buildings, nor even all parking structures owned and leased by the government. Rather, the Burton Court considered only whether the single lease to the restaurant could be fairly considered an indispensable part of the government’s project in that single public parking structure.
This analysis is consistent with Gallagher’s finding that the one-time concert represented only five percent of all income from that venue and lacked any other relationship to the government. Gallagher, 49 F.3d at 1452-53.
Notwithstanding this distinction, the District Court erroneously compared Alta’s payment to the Government’s entire Forest Service’s budget. [JA 411.] The correct basis of comparison should have been revenue generated solely by the land in question under the Permit or, more broadly, within the Wasatch-Cache National Forest.
Regardless of any assertions to the contrary, this Court has applied Burton and found state action. See Gallagher, 49 F.3d at 1452 (citing Milo v. Cushing Mun. Hosp., 861 F.2d 1194 (10th Cir. 1988)). In Milo, a city established a public trust to oversee a hospital, and the trust entered into an operating agreement with a private entity deemed to be a state actor. This Court held that the government
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“cannot escape liability by delegating responsibility to another [private] party.”

Milo, 861 F.2d at 1197.	Indeed, the government

“cannot benefit from private management of the hospital and at the same time insulate itself from liability for a [constitutional violation] by that manager. The private defendants cannot receive public funds, utilize public facilities, and serve a public purpose, yet insist that their private status forestalls any connection of a violation of the constitutional rights of their . . . staff.”

Id. (quoting Jatoi v. Hurst-Euless-Bedford Hosp. Auth., 807 F.2d 1214, 1221-22 (5th Cir. 1987). This is precisely what Defendants attempt here.
Alta undoubtedly uses public land, serves a public purpose by providing the public access to public land, and receives an enormous subsidy from the Government to allow it to operate on the public land. Yet, as in Milo, Defendants insist that Alta’s “private status” precludes any liability for violating Plaintiffs’ rights. The Government cannot escape liability by delegating responsibility to Alta. Allowing Defendants to do so is contrary to Burton, Gallagher, and Milo.
Under the nexus test, the alleged facts plausibly demonstrate the Government provided significant encouragement to Alta, whether overt or covert, that Alta’s “private choice” must be deemed a choice by the Government. See Gallagher, 49 F.3d at 1448. The Ban exists only because the Government either approves or ignores it when reviewing and approving each annual Plan, which must be prepared in consultation with the Government to become part of the Permit. [JA 127, 143.] The Government thus authorizes enforcement of the Ban.
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Also unlike Gallagher and other state-action cases involving single and isolated acts without any government knowledge or approval, the Government acts by approving the Plan every year for over thirty years and admits it has done so with full knowledge of the Ban. The Government has joined Alta with prior knowledge of the Ban and formulating the Plan together allowing for Alta’s misconduct.
Compare Gallagher, 49 F.3d at 1450-51, with D’Amario v. Providence Civic Cntr. Auth., 783 F.2d 1, 3 (1st Cir. 1986) (while a ban on photographic equipment at a municipally-owned building arose out of negotiations between private parties, it was enforced by government employees and constituted state action).
Under the joint-action test, Plaintiffs’ allegations support the claim that the Defendants act in concert by continuing the Ban. Gallagher, 49 F.3d at 1453.
Plaintiffs alleged that the Government shares a mutual goal with Alta to create a skier-only resort that excludes snowboarders from public property. Indeed, Defendants openly declare that they are “partners in skiing.” [JA 213.] The trail map approved by the Government and distributed by Alta states that snowboarders are not allowed directly under a USFS logo. [JA 212.] Defendants “share a specific goal to violate [Plaintiffs’ rights] by engaging in the particular course of action,” id. at 1455, including by excluding certain people from public property based on stereotypes and animus without rationally furthering any legitimate
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interest. Because the Plan is routinely approved while knowing that it may authorize enforcement of the Ban, the Government is no mere bystander.
Under the public-function test, Plaintiffs alleged the Government delegated functions to Alta “traditionally exclusively reserved to the State.” Id. at 1456.
Few public functions are as traditionally and exclusively performed by the Government as management of National Forest property, which has been integral to the Government for over a century. Cf. Evans v. Newton, 382 U.S. 296, 301 (1966) (management of a city park sufficient to show state action). Unable to simply relinquish control over the land leased to Alta, the Government “remains entwined in the management or control of the park,” which “remains subject to the restraints of [Equal Protection].” Id. If “recreation through the use of parks is plainly in the public domain,” recreation in U.S. National Forests must be similarly public. Id. at 302. Moreover, Alta was only established after the Government retained the founder of Alta to hike into the area and report on its potential as a ski area. [JA 360.] Four years later, Alta opened to skiers for the first time on January 15, 1939. Managing National Forest property and granting or revoking access to that public property is traditionally and exclusively the Government’s function.
In their Motions, Defendants attempted to foist a burden on Plaintiffs to prove state action. Plaintiffs have offered a host of plausible factual allegations supporting state action. Notwithstanding these allegations, the District Court
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granted the Motions by applying an incorrect standard of review to Defendants’ self-serving and conclusory assertions that the Government had no role in the Ban, denying Plaintiffs any opportunity to use discovery to support and confirm their allegations, including allegations specifically relating to state action. While not stated directly, the District Court essentially held it implausible that the alleged facts could show state action. But Plaintiffs’ Complaint satisfied the pleading burden to simply offer plausible allegations showing that the Ban constitutes state action, and it was error for the District Court to find otherwise.
[bookmark: _TOC_250005][bookmark: _Toc525567612]Plaintiffs’ Claim Is Not Barred by the Property Clause
The District Court also erred by concluding that, as a matter of law, the Property Clause bars an Equal Protection claim when the Government uses its plenary power to make discretionary decisions concerning public lands. This issue—as argued by the Government, adopted by the District Court, and now presented to this Court—is one of first impression. The District Court’s ruling is overreaching and, if not reversed, permits any discrimination in connection with the Government’s land-use decisions.
Relying almost entirely on Engquist v. Oregon Dep’t of Agric., 553 U.S. 591 (2008), from the public-employment context, the District Court held that the law
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does not recognize a class-of-one claim6 challenging types of activities occurring on Government land. [JA 418-23.] Engquist, however, is limited to the proposition that the Government only has discretion to treat people differently when acting as a proprietor rather than a regulator, which defeats class-of-one Equal Protection claims by any disgruntled employees of the Government.
Engquist, 553 U.S. at 609 (holding “the class-of-one theory of equal protection has no application in the public employment context”). Notwithstanding Engquist’s limited holding, the District Court applied its reasoning to Plaintiffs’ allegations, concluding that the Property Clause entrusts the management of public land to the Government, which can use the land as it pleases “without limitation.” [JA 420- 21.] Individuals therefore cannot assert Equal Protection claims for land-use decisions by the Government. [JA 422-25.]
Contrary to the District Court’s application, Engquist only analyzed the difference between governmental conduct as a proprietor in an employment context versus governmental acts as regulator or licensor in other contexts. The “government has significantly greater leeway in its dealings with citizen employees than it does when it brings its sovereign power to bear on citizens at

6 The District Court’s analysis was conducted under the assumption that Plaintiffs were asserting a class-of-one Equal Protection claim. However, it was Defendants, not Plaintiffs, who attempted to classify Plaintiffs’ allegations as a class-of-one claim. Plaintiffs replied that their claim was a traditional class-based claim but that it should survive the Motions under either theory. [JA 202-10.]
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large.” Id. at 599. This makes sense because when acting as a proprietor in the employment context, the government necessarily has discretion to treat individuals differently based on individualized decisions-making, which cannot turn every employment grievance into a class-of-one Equal Protection claim. But where the Government acts as a licensor or regulator, Engquist does not apply.
In this case, the Government licenses and regulates Alta under the Permit and Plan, which is a licensing or regulatory function. Enforcing a policy that excludes approximately 40% of customers is not a proprietary, individualized, or employment decision. Even the Engquist Court recognized that “the Equal Protection Clause is implicated when the government makes class-based decisions in the employment context, treating distinct groups of individuals categorically different.” Id. at 605.
Applying the proprietor distinction in land-use cases to preclude all Equal Protection challenges is simply too broad of an application. In land-use cases, courts may apply the Equal Protection framework to evaluate whether disparate treatment of people by the Government is rationally related to any legitimate governmental interest. Indeed, a dissent in Engquist expressed concern that public- employment decisions were being “carve[d] . . . out of the well-established category of equal protection violations when the familiar rational review standard can sufficiently limit these claims to only wholly unjustified employment actions.”
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Id. at 615-16 (Stevens, J., dissenting). While the District Court may have been concerned with turning run-of-the-mill land-use decisions into Constitutional challenges, if the District Court’s overbroad ruling became law, no one could challenge any irrational, discriminatory decision by the Government on its land.7 While the Government has discretion over how certain land is used (i.e., for mining, recreation, or other uses), the Government has already decided that the portion of National Forest used by Alta shall be used as a ski resort pursuant to the terms of the Permit. After setting aside public land for certain uses, the Government must grant similarly situated people access for use on similar terms. If access is denied to a particular group, the Government’s decision must rationally further a legitimate governmental interest. As explained in the following section, the Ban lacks this rational basis.
There is simply no support for the District Court’s overly broad and sweeping ruling. Indeed, if the District Court’s reasoning is affirmed, the

7 In an effort to support its reasoning, the District Court cited examples of government discretionary land-use decisions, such as regulating the types of fishing allowed in certain areas. [JA 421-22.] Even though Engquist’s reasoning does not fit this example, given that fishing is actually a licensing and regulating activity, there is typically a rational reason to distinguish between classifications (i.e., bait fishing and fly fishing are different; bait compared to artificial flies affect the fish and the environment differently). Conversely, if the government licenses or regulates land use to exclude a certain group based on stereotypes of and animus toward certain type people in that group, whether directly or indirectly through artificial equipment restrictions, such decisions should be subject to Equal Protection.
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Government would have unchallenged authority to do whatever it wants on public land “without limitation,” including otherwise unlawfully discrimination regarding who gets access to public land, rendering Equal Protection meaningless on public property. Thankfully, this is not the law. The Government may only act within the parameters of the Constitution, including Equal Protection. If certain races or genders were denied access to public land, no one could reasonably argue that Equal Protection is not applicable.
Moreover, affirming the District Court’s ruling would turn existing precedent on its head and create conflicting law. Prior Equal Protection claims would have been entirely precluded from review. For example, the Supreme Court’s holding in Burton v. Wilmington Parking Auth., 365 U.S. 715 (1961) would not have found an Equal Protection violation because public property could be leased to a restaurant having authority to dictate who had access to that property. As in Burton, courts must have the ability to review governmental land- use decisions under the Fourteenth Amendment when the facts plausibly allege an Equal Protection violation.
Finally, the District Court claimed that Plaintiffs are not deprived from offering input on land-use policies to the Government through the administrative law process. [JA 422.] The Ban, however, is not open for public debate or comment. There is no administrative nor any other forum available to hear
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Plaintiffs’ challenge to the Ban. Plaintiffs alleged a plausible theory of unconstitutional conduct and should, at a minimum, have an opportunity to conduct discovery and prove their claim.
[bookmark: _TOC_250004][bookmark: _Toc525567613]Plaintiffs Sufficiently Alleged the Ban Lacks a Rational Basis
The District Court’s conclusion that Plaintiffs’ Equal Protection claim failed under rational-basis review was in error for the following reasons: (1) the District Court conducted its rational-basis analysis under restrictive class-of-one limitations when Plaintiffs’ case is more appropriately analyzed as a class-based claim; (2) the District Court relied on purported “facts” taken out of context and construed in Defendants favor rather than in the light most favorable to Plaintiffs; and (3) the District Court failed to consider Plaintiffs’ allegations related to animus.
Before specifically addressing each of these errors below, it is important to note that Plaintiffs’ claims are firmly grounded in Equal Protection jurisprudence. In general, “[t]he purpose of [Equal Protection] is to secure every person . . . against intentional and arbitrary discrimination, whether occasioned by express
terms of a statute or by its improper execution through duly constituted agents.” Vill. of Willowbrook v. Olech, 528 U.S. 562, 564 (2000) (emphasis added) (quotations omitted). “[I]f the constitutional conception of ‘equal protection of the laws’ means anything, it must at the very least mean that a bare [] desire to harm a politically unpopular group cannot constitute a legitimate governmental interest.”
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U.S. Dep’t of Agric. v. Moreno, 413 U.S. 528, 534 (1973). “[C]ourts must reach and determine the question whether the classifications drawn . . . are reasonable in light of its purpose—in this case, whether there is an arbitrary or invidious discrimination between those classes covered by [the Ban] and those excluded.” McLaughlin v. Florida, 379 U.S. 184, 191 (1964).
To state a claim under the traditional class-based theory of Equal Protection, Plaintiffs must allege that the challenged state action intentionally discriminates between groups of persons without rationally furthering some legitimate governmental interest. See Moreno, 413 U.S. at 528. Here, Plaintiffs alleged Defendants arbitrarily classify and intentionally discriminate against snowboarders based on animus, stereotypes, and other illegitimate criteria relating to the “type of people” believed to be “snowboarders.” [JA 11, 13, 22-30, 33.] Moreover, Defendants created this classification by defining “skiers” as anyone using a “skiing device” and a “skiing device” as almost any equipment other than a snowboard. Many such devices are easily and often mistaken for snowboards.
Of course, the difference is that the devices allowed at Alta are not used by a certain group of people that Alta wants to exclude from the public land. Plaintiffs alleged that whether a device is prohibited by Alta depends on the identity of the individual using it. Snowboarders are welcome at all but three resorts worldwide, including Alta. Yet, Defendants go to great lengths to classify and declare war on
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snowboarders in their windows, trail maps, signs, and other materials. [JA 212- 16.] The distinction does not rationally further a legitimate government interest. Plaintiffs’ allegations show that there are no rational reasons for the Ban and that every conceivable justification for the Ban can be proven irrational.
[bookmark: _TOC_250003]Plaintiffs’ allegations must be construed in their favor.
The District Court recognized that, under rational-basis scrutiny, Plaintiffs must overcome a strong presumption that the state action has a rational basis and show the lack of any reasonably conceived state of facts providing a rational basis. [JA 414-15.] Notwithstanding Plaintiffs’ allegations that the justifications offered by Defendants are false, irrational, and pretext for animus, the District Court erroneously concluded that the Complaint failed to present a plausible claim and that “it actually does the opposite.” [JA 426.] The District Court then attempted to show the Ban is rational by citing six reasons in the Complaint falling into two broad categories further discussed below: business decisions and safety/terrain concerns.  [Id.]  These “reasons” were only cited in the Complaint, however, for the sole purpose of demonstrating that the justifications were false, irrational, or pretextual and that Plaintiffs were prepared to demonstrate as much going forward. [JA 24-25, 29-30, 33-34; see also JA 385-89 (refuting each conceivable reason at oral argument).]
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First, the District Court accepted Defendants’ argument that Alta has a “business interest in maintaining a skiing culture that caters to a skier-specific market.” [JA 60-61, 426.] Such circular and conclusory reasoning cannot possibly constitute a legitimate governmental interest. If the Policy “is to be sustained, the challenged classification must rationally further some legitimate governmental interest other than those specifically stated in the [] declaration of policy.”
Moreno, 413 U.S. at 533 (emphasis added) (quotations omitted). Because Alta defines a “skier” as someone using nearly any device other than a snowboard, the District Court essentially found that Alta has a “business interest in maintaining a [culture that excludes snowboarders] that caters to a [market that specifically excludes snowboarders].” Thus, Defendants’ attempted justification actually proves Plaintiffs’ claim: Alta enforces the Ban against snowboarders because it has a “business interest” in fostering a culture that excludes such people by catering to customers also wanting to exclude those people. Alta has also publicly admitted it would make more money if it allowed snowboarders. [JA 26.] A “business interest” in losing money simply to exclude a certain group of people from public land shows the Ban lacks a rational basis.
Second, the District Court accepted Defendants’ argument that safety concerns, such as the fictional “blind spot,” “clearly constitute a valid interest that Plaintiff cannot overcome.” [JA 61, 119, 426.] Plaintiffs consistently alleged and
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disputed any purported “blind spot.” [JA 206, 385-86.] And, Defendants’ self- serving and conclusory assertions cannot establish such a legitimate governmental interest given the procedural posture of the Motions. Regardless, neither skiers nor snowboarders have eyes in the back of their heads.  Both skiers’ and snowboarders’ heads turn to look down the fall line while descending a slope. At Alta, skiers using twin-tipped skis similar to but narrower than snowboards are allowed to literally ski backwards down the slope. Defendants cannot reconcile their approval of backwards skiing with the fictional “blind spot” somehow justifying the Ban against a significant portion of the public.
It is also astonishing that the Government claims the Ban is justified by safety concerns while allowing snowboards at 119 other resorts operating on public land under similar permits. While apparently unconcerned with liability at these other resorts, the Government offered not one reason why this “blind spot” is a special “safety concern” unique to Alta. Defendants’ arguments regarding traverses and ski poles are similarly self-serving, contradictory, and illegitimate.
At least some, if not all, of the other 119 resorts on public land have traverses where snowboarders are permitted without issue, and Alta allows skiers without poles. Plaintiffs’ allegations, at a minimum, plausibly show that any claimed rational basis is pretext and/or irrational.
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Plaintiffs’ allegations of animus are relevant and must be considered.
The District Court stated that Plaintiffs’ allegations of animus and their impact on Plaintiffs’ Equal Protection claim is “misplaced and mistaken,” holding that “the type of animus alleged by Plaintiffs does not become a relevant consideration in determining whether there exists a rational basis for government action except (1) in those cases where the animus is based on a protected status . . . or a fundamental right . . . or (2) when there is no rational basis and animus appears to be the only reason for the discriminatory state action.” [JA 427.] After discussing Moreno, the District Court concluded that “if there is an independent basis (other than animus) to support a finding of rational basis it does not matter for Equal Protection Clause analysis purposes that animus may also have influenced the decision.” [JA 428 (citing Kansas Penn Gaming LLC v. Collins, 656 F.3d 1210 (10th Cir. 2011).]8 Then, after improperly viewing the facts in

8 The District Court erroneously conducted its analysis under the cautionary limitations that the Tenth Circuit has applied in class-of-one cases. [JA 424-25 (conducting its rational basis analysis with caution “in accordance with guidance from the Tenth Circuit, with a special emphasis on the Kansas Penn case”).] Kansas Penn held that class-of-one challenges often stem from low-level government decision-making often involving a great deal of discretion, so class-of- one claims should be approached “with caution, wary of turning even quotidian exercises of government discretion into constitutional causes.” Kansas Penn, 656 F.3d at 1216. These concerns are not present here, as Plaintiffs represent a group of individuals that Defendants have classified based on illegitimate criteria and excluded from the public property based on that classification. As targets of the Ban, Plaintiffs fall within the scope of both (1) the specific individuals arbitrarily
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favor of the Defendants and against Plaintiffs, the District Court held that “where .

. . there are multiple grounds supporting a rational basis for Alta’s skiers-only equipment restriction, Plaintiffs[’] allegations of animus are irrelevant to the discussion.” [JA 429.] This is not the law.
The concept of “animus” or “subjective ill will” has come to occupy two important roles in Equal Protection jurisprudence. First, it has been proposed as a gatekeeper for class-of-one Equal Protection claims to prevent opening the floodgates of constitutional challenges to government action. See Olech, 528 U.S. at 565–66. Second, it has been recognized as a trigger causing courts to conduct a heightened form of rational basis review; the Supreme Court has arguably applied a “more searching form of rational basis review” in animus cases than for other rational-basis challenges. See Lawrence v. Texas, 539 U.S. 558, 580 (2003) (O’Connor, J., concurring). In a number of cases involving animus allegations, the Supreme Court has held that the challenged conduct failed rational-basis scrutiny. See, e.g., U.S. v. Windsor, 133 S. Ct. 2675, 2693 (2013); Romer v. Evans, 517 U.S.
620, 634 (1996); City of Cleburne v. Cleburne Living Ctr., 473 U.S. 432, 450

(1985); Moreno, 413 U.S. at 533.





classified and excluded by the Ban due to ill will and animus and (2) the class of snowboarders defined and excluded by the Ban without any rational relationship to legitimate governmental interests. [JA 12-13, 17, 22-24, 32-34.]
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This Court recently described the proper analytical framework for analyzing cases involving animus allegations. See Bishop v. Smith, 760 F.3d 1070, 1096- 1109 (10th Cir. 2014) (Holmes, J., concurring). In a persuasive and instructive concurrence, Judge Holmes explained “(1) what is animus; (2) how is it detected; and (3) what does a court do once it is found.” Id. at 1097 (“endeavor[ing] to clarify the relationship between animus doctrine and same-sex marriage laws and explain[ing] why the district court in that case made the correct decision in declining to rely on the animus doctrine”).
Judge Holmes first recognized that animus cases depart from the well-trod path of analysis under the tiers of scrutiny dependent on classifications, citing Romer, Cleburne, and Moreno as cases that “one would have expected the Court to consider the laws under conventional rational-basis review[, which] was not what happened.” Id. at 1098 (citations omitted). “Rather than relying upon the various post-hoc rationalizations that could conceivably have justified the laws, the Court focused on the motivations that actually lay behind the laws.” Id. at 1099 (noting this review has been labeled “heightened rational-basis review, rational basis with bite, rational basis with teeth, or rational basis plus” (citations and quotations omitted)). “What is important,” regardless of what label is affixed to the animus analysis, “is to know when and how to conduct that analysis.” Id. “[T]he hallmark of animus jurisprudence is its focus on actual legislative motive.” Id.
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In analyzing the motive, Judge Holmes recognized a continuum of hostility towards a particular group. Id. at 1100. On one end of the continuum, “the motive may be to simply exclude a particular group from one’s community for no reason other than an ‘irrational prejudice’ harbored against that group.” Id. (citing Cleburne, 473 U.S. at 450). On the other end of the continuum, the motive “may manifest itself in a more aggressive form—specifically, a ‘desire to harm a politically unpopular group.” Id. (citing Moreno, 413 U.S. at 534). “At either end of this continuum, and everywhere in between, at its core, legislative motivation of this sort involves hostility to a particular group and, consequently, implicates the animus doctrine.” Id. Plaintiffs have made allegations spanning this continuum to sufficiently implicate this doctrine. [JA 24, 32-34.]
Turning to the second question, Judge Holmes explained that “animus cases instruct us to explore challenged laws for signs that they are, as a structural matter, aberrational in a way that advantages some and disadvantages others.” Id. (emphasis added). Plaintiffs alleged the Ban was instituted as a result of animus towards a politically unpopular group at Alta. [JA 24.] Plaintiffs lack any political recourse to overturn the Ban. [JA 11, 32-34.]
Answering the third question, Judge Holmes explained that, “[w]hen a litigant presents a colorable claim of animus, the judicial inquiry searches for the foregoing clues. What happens when the clues are all gathered and animus is
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detected? The answer is simple: the law fails.” Id. at 1103. Because every governmental action must have at least some rational basis, Judge Holmes concluded that “[a] legislative motive qualifying as animus is never a legitimate purpose.” Id. (citing Romer, 517 U.S. at 632). “In other words, once animus is detected, the inquiry is over: the law is unconstitutional.” Id. Here, the District Court held that it need not consider any of the animus allegations because they were not relevant to its analysis. [JA 427-29.]
After the District Court took this case under advisement, the U.S. District Court for the District of Idaho issued an opinion denying a similar attack on an Equal Protection claim based on animus. See Animal Legal Def. Fund v. Otter, 44 F.Supp.3d. 1009, 1024-26 (D. Idaho 2014) (analyzing a Constitutional challenge to legislation enacted allegedly from animus towards animal-rights activists in response to undercover documentaries exposing animal cruelty in livestock businesses). In that case, the court properly recognized that allegations of animus call for more searching judicial inquiry into proposed justifications. Id. at 1026.
As here, the defendants argued “that allegations of animus are irrelevant because courts may only reach the animus question if they find no other rational basis for the classification other than animus.” Id. at 1025.
The District Court of Idaho recognized that, “even under the most deferential standard of review, the court must still ‘insist on knowing the relation
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between the classification adopted and the object to be obtained’” and that “laws enacted with animus cannot survive rational basis review.” Id. (quoting Romer, 517 U.S. at 632, and citing Moreno, 413 U.S. at 534).  The court then held that, “by alleging animus, it would seem that [the plaintiff] has stated a plausible Equal Protection claim.” Id. The court further held that the plaintiff’s claim survived a motion to dismiss because “[l]aws based on bare animus violate the Equal Protection Clause,” so if the plaintiff’s “allegations of animus prove true, the Court must skeptically scrutinize any offered justifications for [the statute] to determine whether bare animus motivated the legislation or whether the law truly furthers the offered purposes.” Id. at 1026. The Idaho District Court denied the motion to dismiss, and a similar result should have been reached in this case.
In sum, Plaintiffs alleged a plausible Equal Protection claim that the Ban was instituted and maintained as a result of animus. It was error for the District Court to disregard these allegations.
[bookmark: _TOC_250002]The District Court failed to consider allegations of animus.
As a final alternative ruling, the District Court concluded that, “even if Plaintiffs’ allegations of animus were relevant, the court nevertheless finds them inadequate under Twombly and Iqbal” because “there are insufficient facts to support any plausible claim that Alta or the Forest Service acted out of animus.” [JA 429.] In so ruling, the District Court ignored many of Plaintiffs’ allegations,
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including statements from Alta’s former management and Alta’s customers. [JA 25-28.] Additionally, the District Court failed to acknowledge Plaintiffs’ allegations that the animus of Alta’s customer can be imputed to Defendants because they act as a conduit for that animus through the Ban.
The Complaint specifically alleged that the Ban was motived not by any legitimate government interest but solely by “animus held by Alta’s ownership, management, and customers towards the type of people they believed to be snowboarders.” [JA 11.] Plaintiffs’ Complaint also offered detailed allegations documenting the history of snowboarders at Alta and resulting cultural tensions. [JA 11-13, 16-19.] Plaintiffs specifically alleged the Ban “was instituted because Alta’s ownership, management, and customers did not like snowboarders nor the snowboarding culture, and Alta’s purpose in enacting its policy was motivated by a bare desire to disadvantage what Alta viewed as an unpopular group by denying snowboarders access to Alta.” [JA 24.]
In addition to these general allegations, Plaintiffs offered other specific factual allegations including statements such as the statement from Alta’s former General Manager, who responded to requests to allow snowboarders at Alta by declaring that “anyone who uses the words rip, tear, or shred will never be
welcome at Alta,” referring to vocabulary used by snowboarders at that time, and
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that “as long as [he was] alive snowboarders will never be allowed at Alta.” [JA 25 (emphasis added).]
Plaintiffs also plead that Defendants know Alta’s customers dislike snowboarders and prefer to ski where snowboarders are not allowed. Plaintiffs specifically alleged that “many of the customers at Alta hold underlying stereotypes, prejudices, animus, and irrational fears towards snowboarders and snowboarding” and that the Ban “serves as a conduit for the animus of [Alta’s] customers.” [JA 26-28.] Plaintiffs recited quotations from Alta customers stating, among other discriminatory and derogatory comments, that they “hate snowboarders.” [Id.]
These allegations far exceed the standard necessary to survive the Motions under Rule 12(b)(6). Plaintiffs’ allegations plausibly set forth their claim that the Ban is motivated by animus towards snowboarders without rationally furthering any legitimate governmental interest. The District Court ignored all such allegations and erroneously granted the Motions.
[bookmark: _TOC_250001][bookmark: _Toc525567614]STATEMENT OF COUNSEL AS TO ORAL ARGUMENT
Plaintiffs respectfully request oral argument to address specialized areas of the law at issue in this case and matters of specific concern to the Panel.
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[bookmark: _TOC_250000][bookmark: _Toc525567615]CONCLUSION
For the reasons stated herein, Plaintiffs respectfully request that this Court:

(1) reverse the District Court’s Order by ruling that (a) Plaintiffs’ allegations satisfy state action, (b) Plaintiffs’ claim is not barred by the Property Clause, and
(c) Plaintiffs’ allegations sufficiently state an Equal Protection claim; and (2) remand the case with instructions that Plaintiffs be provided the opportunity to conduct discovery and to prove their case.
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